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Caofeidian comprehensive bonded zone was approved by the State 

Council 

As per information from the relevant departments of Hebei Province, Caofeidian 

Comprehensive Bonded Zone, the first comprehensive bonded zone to be established by 

Hebei Province, was approved by the State Council on 23
rd

 July 2012. The Reply About 

Approval of Establishment of Caofeidian Comprehensive Bonded Zone (GUOHAN 

No.201290) issued by the State Council indicates that Caofeidian Comprehensive Bonded 

Zone which has obtained approval of establishment covers a planning area of 4.59 square 

kilometers and its function and policies relevant to revenue and foreign exchange shall be 

implemented in accordance with the relevant regulations of Reply About Establishment of 

Yangshan Bonded Port Issued by the State Council. 

 

China Ship Fund received four bulk carriers 

Since 1
st
 June 2012, China Ship Fund has adopted a new model of receiving ships based 

on cooperation, and received four bulk carriers which may load 334,500DWT in total. Up to 

now, China Ship Fund has received a total of 22 ships. According to of China Ship Fund, by 

insisting on the philosophy of “Chinese ships are built by Chinese companies and Chinese 

goods are carried by Chinese ships”. Due to the downturn in the shipping and shipbuilding 

sector, China Ship Fund has placed a batch of shipbuilding orders with domestic shipyards. 

  

Risk of closedown of small and medium-sized shipping companies 

increases 

Mr. He Jianzhong, the press spokesman of Ministry of Transport expressed in a regular 

news conference that under the influence of macro economy, the shipping sector and ports 

in China are still in a depressed condition in the first half of the year and such condition will 

last. The overall trend still shows that “demand slows down, shipping capacity increases, 

costs rise, freight drops, and loss expands”, and a large number of small and medium-sized 

shipping companies confront the risk of bankruptcy and closedown. To some extent, the 

shipping sector and ports can be seen as the “barometers” of the industrial economy of a 

country. The downturn in the economy and drop of power consumption will necessarily 

result in coal accumulation in ports. This is a true reflection of the current economic 

situation. 

 

The total slots of container ships of above 10,000 DWT engaged in 

coastal transportation reaches 420,000 TEU 

According to the Ministry of Transport, until 30
th
 June 2012, the number of container ships 

(exclusive of multiple-purpose ships) above 700 TEU (about 10,000 DWT) engaged in 

coastal transportation in China has amounted to 129, and the total number of slots has 

reached 420,000 TEU. In accordance with the analysis report on the shipping capacity of 

bulk carriers, container ships and carriers of liquid cargo and dangerous cargo ships 

engaged in coastal trans-provincial transportation in china in the second quarter of 2012, 

bulk carriers of above 10,000DWT engaged in coastal transportation in China has reached 

1,586 in number and 47,420,000DWT, which respectively have a net increase of 36 ships 

and 1,890,000DWT, and shipping capacity has a net increase of 4.2%, compared with 

those of the end of the first quarter. In the first half of the year, the accumulative total 

shipping capacity has a net increase of 4,550,000DWT with an increase of 10.6%. 
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WJNCO named ALB Employer of 

Choice 2012 

Wang Jing & Co. was named the “ALB 

Employer of Choice 2012”, a title the 

firm has enjoyed in previous years. 

Asian Legal Business conducted an 

online survey between 28 February and 

30 March, 2012 in order to assess 

which law firms in China are the most 

attractive employers for lawyers. The 

survey focused on various indicators 

such as corporate culture, professional 

development and training, 

remuneration, career/promotion 

prospects, organization environment, 

specialization/efficiency, work feedback/

supervision, workload/targeted, and fee-

charging hours/work-life balance. With 

its prominent advantages, Wang Jing & 

Co. has been rated as a top-ranking 

employer in China.   

 

On 10 September 2012 WJNCO, 

in cooperation with the CICC, 

held a successful seminar on 

Commercial Contracts and Credit 

Collection,  and Labor Law and 

Employment  Issues 2012   

 

 

For more information and news please 

visit us at www.wjnco.com 
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Regulatory Update 
 
Influence of the implementation of the Regulations on 
the Administration of Foreign Labour Cooperation 
 
[Issuing date]: 4

th
 June 2012 

[Effective date]: 1
st
 August 2012 

 
In China, foreign labour cooperation is the facilitative method for 
foreign companies, organizations or individuals to recruit employees 
from within the territory of the People‟s Republic of China to work 
abroad.  
 
On 4

th
 June 2012, the State Council promulgated Regulations on the 

Administration of Foreign Labour Cooperation (hereinafter referred 
to as “the Regulations”) which shall come into force as of 1

st
 August 

2012. At present, in China there are almost 150 seafarer labor 
companies which have been approved by the transportation and 
maritime authorities, and over 100,000 seafarers who have been 
involved in the labour service. The promulgation and implementation 
of the Regulations has an important influence on the further 
standardization of the administration of foreign labour cooperation, 
and guarantees the legitimate rights and interests of companies and 
employees under the law.  
 
I. Changes to the conditions of the application for qualification 
for foreign labour cooperation 
 
Article 6 of the Regulations stipulates that for filing an application for 
qualification for foreign labour cooperation, the applicant shall meet 
the following criteria: 
 
i. Conforms to the conditions of a „business entity‟; 
ii. Paid-in registered capital is not less than RMB6,000,000; 
iii. Above 3 administrative staff who are familiar with foreign labour 

cooperation; 
iv. A sound internal administration system and emergency response 

system; and 
v. The legal representative has not committed any intentional crime. 
 
Compared to the previous regulations, the new Regulations now 
contain more strict provisions on the establishment of foreign labour 
cooperation companies in order to protect employees as much as 
possible.   
 
II. Changes to the deposition of the fund for handling risks in 
foreign labour cooperation 
 
Compared to the previous regulations, the new Regulations increase 
the amount of the Fund to be paid by foreign labour cooperation 
companies to RMB3,000,000, and further require that the funds be 
deposited into a special bank account or be paid in the form of a 
bank guarantee in  an equivalent amount. 
 
III. Seafarers follow-up service 
 
Article 16 of the Regulations stipulates that the foreign labour 
cooperation company shall follow up and know the employees‟ work 
and life abroad, assist in solving difficulties and problems in the 
employees‟ work and life and timely pass the employees‟ 
reasonable requirements on to the foreign employers. In addition, 
where the number of the employees dispatched to the same country 
or area by a foreign labour cooperation company exceeds 100 
persons, accompanying administrative staff shall also be 
dispatched. 
 
Article 17 requires that foreign labour cooperation companies shall  
 
 
 
 
 
 
 
 
 
 
 

set out an emergency response plan. Where emergencies occur 
abroad, foreign labour cooperation companies shall timely and 
properly handle the same and report to the Chinese embassies and 
consulates stationed in countries where labour projects are located, 
in addition to reporting to the relevant departments in China. 
 
IV. Contracts regarding foreign labour cooperation 
 
The Regulations make explicit provisions requiring three contracts 
regarding foreign labour cooperation; 
 
i. A labour contract in writing that shall be entered into between the 
foreign labour cooperation company and foreign employers 
(exclusive of foreign individuals);  
ii. A service contract or labour contract in writing that shall be 
entered into between the foreign labour cooperation company and 
the employees; and, 
iii. A contract for establishing a labour relationship that shall be 
entered into between the employees and the foreign employers 
under the assistance of the foreign labour cooperation company.  
 
In the absence of the first two contracts, the foreign labour 
cooperation company shall not be permitted to arrange for the 
employees to work abroad.  
 
V. Liabilities which should be borne by the foreign labour 
cooperation company when rights and interests actually 
enjoyed by the employees abroad are not consistent with those 
agreed in contracts 
 
Article 29 of the Regulations stipulates that where rights and 
interests actually enjoyed by the employees abroad are not 
consistent with those agreed in contracts, the foreign labour 
cooperation company shall assist the employees in guaranteeing 
their legitimate rights and interests, and request foreign employers 
to perform agreed obligations and compensate the employees for 
losses. Where the employees do not get due compensation, they 
are entitled to request the foreign labour cooperation company to 
bear joint and several liability for the damage.  
 
Where rights and interests actually enjoyed by the employees 
abroad are not consistent with legal provisions of the countries or 
areas where labour projects are located, the foreign labour 
cooperation company shall assist the employees in guaranteeing 
their legitimate rights and interests and request foreign employers to 
perform obligations provided by law and to compensate the 
employees for losses. 
 
Where rights and interests actually enjoyed by the employees 
abroad are not consistent with those agreed in contracts, because 
the foreign labour cooperation company conceals relevant 
information or provides false information etc., the foreign labour 
cooperation company shall bear liability for the damage. 
 
In addition to the above, where rights and interests actually enjoyed 
by the employees abroad are not consistent with those agreed in 
contracts due to the foreign labour cooperation company concealing 
relevant information or providing false information, the Regulations 
stipulate that the foreign labour cooperation company shall bear 
liability for the damage. 
 
As can be seen from the above, the new Regulations act to further 
strengthen the rights and interests of the employees subject to 
foreign labour cooperation, and places a stricter burden on those 
companies operating within the foreign labour cooperation field. 
 
By Zou Zongcui, Yan Xinfeng & Jade Neame 
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Case Update 1 
  
Tianjin  Ruifu  Energy  Trading  Co.,  Ltd.  v  Kawang 
Interntional Holdings Co., Ltd. and Others (The “Hong 
Yu”)-Supreme People’s Court of the PRC- 20 June 2012 
  
Charterparty - Jurisdiction - Hong Kong arbitration agreement - 
Whether the Registered Owners/Operator not being the party to 
the C/P are entitled to rely upon the agreement - Whether the 
Court can hand down a jurisdiction ruling without the presence 
of all parties 
  
On 9 March 2011, the Plaintiff entered into a voyage charter party 
on an amended Gencon form (the “Charter Party”) with the first 
Defendant as the Disponent Owners for the carriage of a shipment 
of bulk coal. The law and arbitration clause in the Charter Party 
provided for Hong Kong arbitration according to English law. 
  
On 28 March 2011, the Plaintiff terminated the Charter Party by 
reason of the alleged anticipatory repudiation of the first Defendant. 
  
On 16 June 2011, the Plaintiff  filed a lawsuit  against the first 
Defendant together with the second Defendant as the Registered 
Owners and the third Defendant (the Ship‟s Operator) before the 
Shanghai  Maritime  Court,  requesting  the  three  Defendants  to 
compensate their losses for engaging a substitute vessel. 
  
The Shanghai Maritime Court dismissed the case on the grounds 
that the arbitration clause was sufficient to exclude the jurisdiction of 
the Chinese courts and all disputes under the Charter Party should 
be referred to arbitration in Hong Kong. 
  
On appeal to the Shanghai High Court, the Plaintiff submitted that: 
a) the second and third Defendants, not being party to the Charter 
Party, should not then be entitled to rely upon the arbitration clause 
therein; b) the first instance court should not rule on the validity of 
the arbitration clause in the absence of the first Defendant. The High 
Court reconfirmed the validity of the arbitration clause and the 
Plaintiff‟s appeal was dismissed. 
  
The Plaintiff applied for retrial before the Chinese Supreme Court, 
alleging that a) the first instance court violated Article 179 (11) of the 
Civil Procedure Law of the PRC by ruling by default while the first 
Defendant was not properly summoned; b) the arbitration clause 
had no binding effect upon the second and third Defendants, not 
being  parties to the contract, c) the first and second instance courts 
had wrongfully refused to establish jurisdiction by relying upon the 
arbitration clause, which deprived the Plaintiff of their right to sue. 
  
The Supreme Court held that the arbitration clause in question was 
valid and enforceable, and that the first instance court should not 
have accepted the case from the very beginning. The Supreme 
Court upheld our defence (although impliedly) to the effect that the 
second and third Defendants should not be sued against under the 
Charter Party. The Plaintiff‟s application was rejected. 
   
It is not uncommon for Chinese cargo interests to claim directly 
against the registered owners/operators. From this judgement, it can 
be seen that the courts are in support of Hong Kong arbitration 
clauses used in the shipping practice, and will in some cases allow 
registered Owners/operators to file a jurisdiction dissension 
before the Chinese court (rather than defend the substantive issues) 
to save time/costs. More importantly, by doing so, it is unnecessary 
for the registered Owners/operators to seek assistance from the 
disponent owners in their defence.  
 

Case Update 2 
 
Apollo Navigation Corp. & Zodiac Maritime Agencies Ltd. 
Zhoushan IMC-Yongyue Shipyard & Engineering Co., 
Ltd.  (The “Hyundai Independence”)  Higher People’s 
Court of Zhejiang Province (on appeal) - 4 January 2012 
  
Allision with dock — oil spill — Whether Shipowners are 
entitled to pursue recovery from the Shipyard for compensation 
made to the pollution claimants? — Whether Shipowners can 
lodge an action in tort against the Shipyard in the presence of a 
ship-repairing contract? —Whether the Shipyard responsible 
for the inaction of the dock master?  
  
On 22 April 2006, the M/V Hyundai Independence, a British 
container vessel, contacted with entrance of the dry dock. As a 
consequence, the side shell plating of the upper side fuel oil tank of 
the vessel was cracked and around 500 MT of heavy fuel oil (IFO 
500) spilled out of the damaged oil tank, triggering a substantial oil 
pollution damage claim in soaring amount of US$16 million. Owners 
eventually concluded an amicable settlement at US$8 million with 
the pollution claimants and subsequently pursued a recovery against 
the Shipyard. The dock master embarked the vessel  at the 
anchorage to facilitate the docking, together with the assistance of 3 
tugs.  
 
It was asserted by the Owners that the dock master gave improper 
instructions, the tugs in assistance were insufficient, and further the 
fender was not sufficiently strong. In response, the Shipyard 
asserted that i) the term “without any further claim by both parties” 
on the final ship repair invoice prevented the Shipowners from 
making their claim; ii) the dock master should be deemed as a pilot 
for whose faults the Shipyard did not need to assume any liability,; 
iii) the dock master only gave suggestions during his attendance on 
board and the master remained in control; iv) the  tugs were 
sufficient; v) the master had consented to the docking procedure; v) 
the settlement was unreasonable and in any case was not adjudged 
by the court.  
 
This case involved many complex technical and legal issues. 
Following the first instance trial appeal, the appeal court held the 
following:  
i. The immunity clause in the ship-repairing contract shall only be 
relevant to any loss incurred by the ship repairs but not applicable to 
the pollution damage recovery claim.  
ii. The dock master designated by the Shipyard was not a „pilot‟ in 
the legal sense and thus the Shipyard shall be liable for his 
incompetence and faults committed while piloting the vessel;  
iii. The orders given by the dock master are in suggestive in nature. 
The Master is the primary person in charge of the navigation and 
management of the vessel and remains the final decision maker. 
iv. The Shipyard should not be solely blamed for providing 
insufficient tugs. If at the material times the master considered the 
three tugs provided or dock facilities to be insufficient, he should 
have requested for further assistance. 
v. Although the settlement between Shipowners and the pollution 
claimants was not adjudged by the court, it had been justified by the 
use of various expert reports and thus shall be deemed as 
reasonable and admissible.  
  
The Court of Appeal held Shipowners and the Shipyard to be 
equally liable for the accident.  
 
This is a successful and valuable case demonstrating that it is 
possible for foreign shipowners to pursue a contribution to oil 
pollution damages from Chinese shipyards by litigating before the 
Chinese courts.  
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This Bulletin is a summary of developments in the recent quarter and is not intended to amount to legal advice to any person on a specific matter. They are provided free of 

charge for information purposes only. Before action is taken on matters covered by this Bulletin,  readers are firmly advised to obtain specific legal advice about any matter 

affecting them and are welcome to speak to their usual contact. Should you have any queries on anything mentioned in this Bulletin, please contact Jade@wjnco.com, or your 

usual contact at Wang Jing & Co. 

Wang Jing & Co. is an award-winning full-service commercial law firm with offices throughout China. 
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